
If the employer gives notice before 1 October

that they intend to retire an employee before

1 April 2007:

On 1 October 2006, or as soon as practicable

thereafter, the employer must write notifying

them of their right to request to work beyond

that date. 

Where notice of retirement is given after 

1 October with an expiry date before

1 April 2007: 

The employer must write to the employee

notifying them of the date of intended retirement
and informing the employee that they have a

right to request to work beyond this date.

Any employee that wants to exercise the right to

request working beyond their retirement date

should make a written request, where

practicable, four weeks before the intended
retirement date.

If the date of the retirement is on or after 

1 April 2007: the normal duty to consider

procedure will apply.

Unfair dismissal

The upper age limit of 65 is abolished. The

Regulations amend the Employment Rights Act

to provide for an additional potentially fair

reason for dismissal: retirement. This defence

against unfair dismissal will only be successful if

the employer has implemented the duty to

consider working beyond retirement procedure.

The Regulations set out a series of

circumstances in which retirement is deemed to

be the only reason for dismissal, for example,

the employee has a normal retirement age which

is over the age of 65, the employer gives the

required notice, and the dismissal takes effect

on or after the employee has reached the normal

retirement age and on the intended date of

retirement. They also set out a series of

circumstances in which the employer will not be

able to claim that retirement was the reason for

the dismissal, for example where the employee
has no normal retirement age, but the dismissal

takes effect before the employee reaches the

default retirement age of 65.

Exclusions

All workers who are within six months of the

national default retirement age of 65, or the

particular employer’s normal retirement age if

that age is greater, are excluded from the right

to complain of age discrimination in respect of

recruitment and selection arrangements. 

Exception for statutory rules

This Regulation provides that any discrimination

on grounds of age in order to comply with a

statutory provision will remain lawful. For

example, rules in respect of road transport

licences.

Harassment

The Regulations prohibit harassment on the

grounds of age. The definition is similar to that

for race, disability, sexual orientation and religion

and belief. 

Performance appraisals

Performance appraisal may become more

common once age legislation comes into force,

as employers will need to actually assess

whether an employee is able to do the job and

not rely on assumptions based solely on age –

“you can’t do the job, you’re too old.”

The Union’s approach to 

age discrimination

More information

Acas has produced a guide for employers.

See also Usdaw’s Executive Council

Statement – Age Discrimination Ð An 
Age-Old Injustice.

• Usdaw’s approach is to push for

removing any age discrimination by

‘levelling up’ employee benefits.

• Youth rates exist in many of our

agreements but the union needs to

continue to make the case for young

workers to get the full adult rate where
the lower youth rate cannot be justified.

The regulations give us a new opportunity

to make this case to employers.

• The union is concerned that employers,

wrongly interpreting the Regulations, will

believe that they have to erode service

related benefits. The union is convinced

that most service related benefits can be

objectively justified by the business need

to retain experienced staff.

• Some employers will approach these

Regulations with a strategy of removing

age discrimination by levelling down. The

union is committed to opposing attempts

by employers to level down employee

benefits.

Schedule 5 renders void any terms in a collective

agreement which are in breach of the

Regulations.
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The Employment Equality (Age) Discrimination

Regulations will come into force on 

1 October 2006. 

This briefing paper for negotiators aims to help

negotiators assess what changes need to be

made to agreements to bring company terms

and conditions into line with the Regulations. 

Usdaw’s approach is to achieve equality for

workers of all ages through a process of

‘levelling up’ rights, terms and conditions. 

The Age Regulations will make it unlawful for
employers to discriminate, directly or indirectly,

against anyone on grounds of age unless less

favourable treatment can be objectively justified.

Likely impact on our Agreements

Age based pay rates

The Age Discrimination Regulations make having
different pay rates based on age unlawful except

where the youth rates are paid below the national

adult minimum wage.

The Regulations allow the national minimum

wage age bands to be maintained. 

Employees aged under 22 can be paid less than

colleagues aged 22 and over as long as they are

paid less than the adult national minimum wage

rate (currently £5.05 per hour, rising to £5.35 in

October 2006).

Under-18 employees can be paid less than 

18-21 year old colleagues, again as long as the

under-18 pay rate is less than the adult national

minimum wage rate (aged 22 and over).

If the company youth rates are above the adult

NMW rate then the employer is obliged to pay

youth and adult employees the same rate. The

only exception to this is if the company can

objectively justify different rates. This is likely to
be difficult. 

Location pay may have the effect of bringing pay

rates for under-22 workers above the adult rate

of the national minimum wage. For example, a 17

year old sales assistant may be paid £5 per hour

(below the adult rate) but with location pay this
might increase to £6 per hour compared to £7

per hour for 18 year old employees. The

employer could try to justify the different rates on

the grounds that the under-18 employee can’t

sell alcohol but this on its own is unlikely to be

sufficient to be an objective justification. 

Is protection of current terms and conditions

for existing staff, age discrimination?

From time to time employers have eroded

premium payments with lower rates for new

starters; existing staff continue to get the

premiums at the old rate. Any younger members

of the workforce are more likely to be among the

new starters with lower premiums. Is this indirect

age discrimination? 

The likelihood is that the employer will have a

legitimate defence of objective justification by

pointing out that the different rates are a result of

transitional measures to honour the contracts of

workers employed prior to the change.

Service related benefits

Benefits based on service of up to five years are

exempt – as no discrimination complaint can be

made over service based benefits except by

employees who have more than five years

service.

In the case of benefits based on service beyond
five years, service-based discrimination will not

be unlawful if it ‘reasonably appears’ that it fulfils

a “business need”. For example, many

employers reward long service to ensure they

have experienced employees in the business. 

Redundancy

Statutory redundancy payments

Only relatively minor changes have actually been

made to the statutory redundancy payment

scheme. The age bands have been maintained,

as has the 20 year cap on the maximum number

of years to be taken into account and the £290

(for 2006/7) cap on the maximum amount of a

week’s pay. The changes are:

• The lower age limit of 18 has been removed.

• The upper age limit of 65 has been removed.

• The tapering rule between the ages of 64 and

65 has been removed.

Objective justification of age

discrimination

The Regulations provide that age

discrimination will not be unlawful if the

employer can show that the treatment is “a

proportionate means of achieving a

legitimate aim.”

Examples of legitimate aims have been

dropped from the final regulations and will

only be established through case law.

The DTI Consultation suggested that: 

“Economic factors such as business needs

and considerations of efficiency may also

be legitimate aims. However discrimination

will not be justified merely because it’s

more expensive not to discriminate.” 

Encouraging and rewarding loyalty with the

aim of keeping experienced staff is likely to

be considered as a legitimate aim.



The statutory redundancy scheme is as follows:

• Age under 22 – half a week’s pay for each

complete year worked under this age;

• Age 22 to 40 – one week’s pay for each

complete year worked between these ages;

• Age 41 to 65 – one and a half weeks’ pay 

for each complete year worked between

these ages.

Contractual redundancy payments

The Regulations allow employers to make a

number of company enhancements to statutory

redundancy payments.

Currently for the purposes of the statutory

calculation, a limit of £290 is placed on a

‘weeks’ pay. An employer is allowed to remove

(increase) this limit.

The amount used for each age band can be

increased proportionately. If a scheme is

enhanced as described above, the same

adjustments must be made to each of the three

age bands.

For example, the union negotiate that the

multiplier used in the statutory calculation is

doubled. Those aged up to 21 would receive

one weeks pay, those aged between 22 and 40

would receive two weeks pay and those aged

41 and over would receive three weeks pay.

Employers are also allowed to amend the

scheme by:

• Abolishing or reducing the two year

continuous service rule

• Making a redundancy payment to an

employee who takes voluntary redundancy

An employer may make different adjustments to

each band but they would be required to

objectively justify this if challenged.

Using service as a selection criteria for

redundancy will indirectly discriminate against

younger workers and is likely to be open to

challenge.

Retirement

Default retirement age

The Regulations introduce the concept of a

national default retirement age – set at 65. 

Employers forcing employees to retire before 65

will open themselves to age discrimination
challenges unless it can be objectively justified.

There will be few situations where an employer

will be able to justify a retirement age under-65

for ALL posts.

Ending an employee’s contract for the reason of

retirement will not constitute age discrimination
if employers retire employees at or over the age

of 65 and follow the correct procedure. 

The new Regulations introduce a ‘duty to

consider’ procedure that an employer must

follow for compulsory retirement. 

There are important differences for retiring

people at 65 and for retiring people over 65. 

Where an employee is retired at 65 and the
employer has followed the correct procedure the

retirement is automatically deemed fair. In such

cases the burden of proof falls to the employee

if he or she wants to show that dismissal was

for a different reason. 

However where the same employer wishes to
retire an employee who is over the age of 65,

the burden of proof shifts to the employer and

the employer would have to convince a tribunal,

if challenged, that the reason for the dismissal

was retirement.

There are concerns that this shift in the burden
of proof will encourage some employers to view

the default retirement age of 65 as a one-off

window of opportunity.

The duty to consider working beyond

retirement procedure

The Regulations set out a new procedure that

will have to be used for any mandatory

retirement:

• The employer must write to the employee not

more than 12 months and not less than six

months before the retirement date.

• They must tell the employee of their right to

request to work beyond the date of

retirement.

• If the employee makes a request to continue

working, the employer must hold a meeting. 

• The employee has a right of appeal.

• The employee has no right to be given

reasons for the employer’s refusal of their

request. 

• If the procedure is not followed then the

retirement is deemed to be unplanned and

the employee may be able to claim unfair

dismissal unless the employer can prove that

the reason for the dismissal is genuinely

‘retirement’ and not some other reason.

• Employers can only be challenged if they

have not followed the correct procedure.

They cannot be challenged on the final

decision itself. 

Duty to consider – transitional

arrangements

Complicated but important transitional

arrangements relating to the duty to consider

procedure apply where the employer gives

notice of termination before 1 October 2006 and
the ending of the contract is to take place after

1 October 2006.


